Mary Gourley
From:
Sent:
To:

Mary Gourley
Tuesday, April 02, 2019 4:50 PM
Paul McGavin; Neysa Hinton; Michael Carnacchi; Sarah Gurney; Una Glass; Patrick
Slayter
Lawrence McLaughlin; Kari Svanstrom; paul-andre schabracq; Orlean Koehle
RE: Changes Needed to 4/2/19 Sebastopol Urgency Ordinance: Recommend delaying
vote to 4/16/19

Cc:
Subject:

Good evening:
Your email has been received and made part of the public record.
Mary C. Gourlcy, Assistant City Manager City Clerk, MMC
Ci y of Schastopol, 7120 Bodcga Avenue, Schastopol, CA 95472, Email: mgourlcv@citvorscbastopo org
P sonc: 707-823-1153; Fax: 707-823-113.5
Ci y of Scbastopol records, including emails, arc subject to thc California Public Records Act. Unless exemptions apply, this email, any attachmcnt.s and any rcplics are
subject to di~closiire on requcst, and nciiher the sender nor any recipients should have any expectation of privacy regarding the contents of such communications.
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City offices are open Monday Thursday, 7:00 am 5:30 pm
Closed every Friday/and holidays
In Case of Emergency please contact the Sebastopol Police Department at 707-829-4400.
-
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From: Paul McGavin <paul.mcgavin@scientists4wiredtech.com>
Sent: Tuesday, April 02, 2019 4:03 PM
To: Neysa Hinton <neysacouncil@gmail.com>; Michael Carnacchi <mcarnacchi@cityofsebastopol.org>; Sarah Gurney
<sarahgurney.seb@gmail.com>; Una Glass <una.glass.seb@sonic.net>; Patrick Slayter <ps.sebcc@gmail.com>
Cc: Lawrence McLaughlin <lmcla ughlin@cityofsebastopol.org>; Kari Svanstrom <ksvanstrom @cityofsebastopol.org>;
Mary Gourley <mgourley@cityofsebastopol.org>; paul-andre schabracq <pas8@comcast.net>; Orlean Koehle
<caleagle@sbcglobal.net>
Subject: Changes Needed to 4/2/19 Sebastopol Urgency Ordinance: Recommend delaying vote to 4/16/19

Date: April 2, 2019
To: Sebastopol City Council Members
Neysa Hinton <neysacoun?il@gmail.com>
Michael Carnacchi <mcarnacchi@cityofsebastopol.org>
Sarah Gurney <sarahgurney.seb@gmail.com>
Una Glass <una.glass.seb@sonic.net>
Patrick Slayter <ps.sebcc@cimail.com>

cc: Larry Mclaughlin <lmclaughlin©cityofsebastopol.ora> City Manager
Kari Svanstrom <ksvanstrom@cityofsebastopol.org> Planning Director
Mary Gourley <mgourIey~cityofsebastopol.ora> City Clerk
Re: 4/2/19 Urgency Ordinance: https://ci.sebastopol.ca.us?getattachment/ eeting-Event/City
Council/20 1 9/City-Council-Meeting-April-2,-20 1 9/Agenda- ltem-Number-3 -Urgency
Ordinance-Telecommunications.pdf.aspx and critique of the 4/2/19 Urgency Ordinance:
http://scientists4wiredtech.com/sebastopol/wtf- urgency-ordinance?

Ms. Gourley, will you please place this email and by reference the content of all the links referenced in
this email into the Sebastopol Public Record for Agenda Item 3: Sebastopol Wireless
Telecommunications Facilities Urgency Ordinance? Thank you for doing so.
City Council members, the disconnect in the proposed 4/2/19 Sebastopol Urgency Ordinance is
hard to fathom, given the following facts about Wireless Telecommunications Facilities (WTFs) that
have been well known to the Sebastopol City Staff and City Council since Nov 2018
(http://scientists4wiredtech.com/sebastopol):
•

A Peak RE Microwave Radiation Measurement at Ground Level at 300 Feet From This 4G Macro
Tower Is Similar to a Peak RF-EMR Measurement at Ground Level at 100 Feet From a 4G SoCalled “Small Cell” in Santa Rosa: see post photo 1 Iphoto 2 I video

Link to Public Health Crisis: Deaths and Illnesses at Petaluma Ave. and Walker Ave. Homes
(http://scientists4wiredtech.com/sebastopol/#death)
•

Total RF-EMR Exposure over time is what matters (http://scientists4wiredtech.com/wpcontent/uploads/2018/11/05-2018-1128-Sebastopol.pdf), not just the rate of exposure upon
which the FCC RF-EMR exposure guideline is based. Sprint’s recent decision to move the cell
tower at the elementary school in Ripon, CA recognizes that compliance with federal FCC RF
EMR rate-based exposure limits are not protective and, therefore a WTF “being hundreds of
times below the federal RE-EMR exposure limits” is meaningless.
--

Please consider taking the following actions tonight on April 2, 2019:
1. Make the following suggested revisions/amendments to the proposed Urgency
Telecommunications Ordinance.
2. Postpone the 4/2/19 vote on the Urgency Ordinance until the next City Council meeting on
4/16/19 (just one day after FCC 18-133 ripens fully in the Federal Register)

This is similar to the path being followed by Palo Alto and other cities. Importantly, postponing the
vote by two weeks would give the Sebastopol residents adequate time to review this lengthy and
technically challenging Wireless Telecommunications Facilities (WTF) Urgency Ordinance and would
allow Sebastopol residents to provide valuable input to the City of Sebastopol staff and City Council.
Background
The proposed Sebastopol Urgency Ordinance addresses issues related to WTFs, such as application
requirements, public consultation, and the need for effective monitoring of Radio-frequency
Electromagnetic Microwave Radiation (RF-EMR) exposure levels, among other items. The Urgency
Ordinance, as written, does not protect the community from the well-established adverse biological
and health impacts of 4G and 5G RF-EMR exposures. Indeed, this proposed Urgency Ordinance would
result in the proliferation of Close Proximity Microwave Radiation Antennas (CPMRAs) near to
people’s homes, schools, hospitals, parks and places of work. The ordinance’s primary purpose
appears to make the Sebastopol’s telecommunication regulations conform to recent FCC Order i~
j~ (https:/!docs.fcc.gov/public/attachments/FCC-1 8-1 33A1 .pdf), which is a strategic error.
The Fundamental Question
The fundamental question before the City Council is whether or not the City of Sebastopol is willing
to join hundreds of cities (including the League of California Cities) to oppose FCC Order 18-133. The
city can do so by writing its best local ordinance, assuming that the City will not be constrained by the
overreach of FCC 18-133. If, while enforcing Sebastopol’s local ordinance, the City of Sebastopol gets
sued by the Wireless industry, then the City of Sebastopol can ask the presiding judge to wait for the
outcome of the current Ninth Circuit case 19-70144. This would most likely result in a de facto stay of
FCC 18-133 regulations for Sebastopol, while the Ninth Circuit case proceeds a real win for
Sebastopol because it would delay any CPMRA installations in residential zones for 18-24 months or
longer.
—

For perspective, Petaluma barred the installation of WTFs in residential zones in September of 2018.
Other local jurisdictions in Sonoma and Mann counties have followed similar paths and are standing
pat. This is what has been going on recently in Petaluma on this issue
http://scientists4wiredtech.com/petalu ma!
-->

•
•
•

Mar 26, 2019: Comment at Petaluma Planning Commission Meeting
https:!/youtu.be/iSzDsOGgNdI?t= 5s
Mar 27, 2019: Comment at Petaluma Technology Advisory Committee Meeting
https:!!youtu be!iSzDsOGg N dl ?t= 6m36s
Apr 1, 2019: Comment at Petaluma City Council Meeting
https:/!youtu.be/iSzDsoGgNdl?tt 1 7m 13s
-->

-->

-->

Proposed Revisions to the City of Sebastopol Urgency Ordinance
Page 13, Section 17. 130.070 Minimum Application Requirements: This states: “The Planning
Director may release an applicant from having to provide one or more of the pieces of information on
this list upon a finding that in the specific case involved said information is not necessary to process or
make a decision on the application being submitted.”
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Suggested revision: Delete this sentence because the application process should, instead, be as
robust as federal and state laws allow.
Pages 21 and 22, Section 17.1 30.1 30 :Additional Location and Configuration Preferences: The
proposed ordinance outlines a set of preferences for the placement and location of wireless
telecommunication facilities. The term “preferences” should be replaced by “requirements”, which
would give this ordinance the needed authority to carry out, it’s stated intent and close a fatal
loophole in the current Urgency Ordinance.
Page 21, Section B: Order of Preference for placement of wireless telecommunications prioritizes
roof-mounted and, inexplicably, gives lowest priority to taller telecommunications macro towers.
Remember, the intensity of microwave radiation decreases with the square of the distance from the
transmitte,, so robust setback distances and higher antenna installations are the effective and
protective goals.
—

—

Roof-mounted and building-mounted antennas would increase the intensity of exposure to
microwave radiation because these installations would place Sebastopol residents in harm’s way:
residents in surrounding homes and businesses would be closer to the direct path of the main beam
of RF-EMR exposures from lower antennas at closer distances. We have already clearly demonstrated
the adverse effects of a cell tower with low antennas at close proximity at the Petaluma Ave. Homes in
Sebastopol, where residents are the unwitting participants in a serious public health crisis
(htt : scientists4wiredtech.com sebasto ol
Similar outcomes would result from installing Close Proximity Microwave Radiation Antennas
(CPMRA5) on utility/light poles for 4G and 5G cellular technology in residential zones. CPMRA facilities
would result in direct beam RF-EMR exposures at close distances to surrounding homes and
businesses. Locating wireless communications antennas on towers approximately 175 feet high,
placed a minimum of 1/2 mile away would result in Sebastopol residents and businesses being
exposed to significantly lower intensity microwave radiation compared to installing WTFs on nearby
utility/light poles or other street furniture, all which are significantly lower to the ground than 175 foot
macro towers. Importantly, this video (https://youtu.be/FwAsrl pCi 3Q) by Verizon CEO Lowell
McAdam is substantial evidence that 4G and 5G antennas installed on Macro Cell Towers is sufficient
to address significant gaps in coverage that Verizon (or any other Wireless Carrier) may allege.
Specify “Significant Gap in Coverage” Tests in the Urgency Ordinance: The Urgency Ordinance
should explicitly state that the least intrusive means for a Wireless Carrier to close a significant gap in
coverage would be to install or collocate 4G and 5G antennas on existing Macro Cell tower facilities.
Definitions of “significant gap in coverage” and “least intrusive means” were established in the Ninth
Circuit case Metro-PCS vs. San Francisco (http://scientists4wiredtech.com/ninth-circuit-case-repeal-offcc-18-133 A sound basis for denial of new wireless facilities supported by Ninth Circuit case law is
that no significant gap in coverage exists. This could be most effectively verified by 24/7 monitoring
of RF-EMR exposure levels
a system that can be paid for by the Wireless carriers and operated by
the City of Sebastopol.
.

—

Page 3, para 3 of the staff report concurs with this analysis, stating: “As we have had interest from
some community members that are concerned about the adverse health impacts associated with pole
mounted wireless facilities, staff has incorporated a distance requirement between facilities (1,500 feet
apart) for pole-mounted facilities.” To be consistent and protect the public health, this standard
should be applied to all WTFs, including roof mounted and building mount antennas. Suggested
revision: ban additional roof- and building-mounted antennas and rely on collocation of antennas on
existing or new Macro Towers as Sebastopol’s priority, going forward.
Page 14, Procedures for a Community Meeting: Why are applicants encouraged but not required
to bring preliminary drawings or other materials that may assist the residents in understanding of the
project? How could people attending these community meetings understand the proposed
telecommunications installations without detailed and accurate information?
Suggested revisions The applicant should be required to provide detailed information. At a
minimum, for each CPMRA or other WTF, the applicant should be required to provide accurate scale
drawings of all of the equipment for each envisioned CPMRA or WTF installation. In addition, the City
should require that the applicant pay for a qualified building biologist, selected by the City of
Sebastopol, to take accurate, pre-construction, peak RF-EMR 30-minute data logs at the highest
window heights at 100 feet from each CPMRA at 60, 120, 180, 240, 300 and 360 degrees from each
proposed antenna installation. These data logs would measure the existing WTFs impacting that
location within a 2500 foot radius of the proposed antenna location. The data logs would then be
placed into the Sebastopol public record so the data can be analyzed and verified by any interested
party, similar to what we did with the data collected in Nov 2018 for the Crown Castle Cell Tower near
the Petaluma Ave. Homes in Sebastopol, CA (http://scientists4wiredtech.com/sebastopol). Similar
meter readings would be needed post-construction, on a random date arranged by the City (and,
importantly, a date/time not communicated to the Wireless Carrier) to verify any RF-EMR projections
made by the Wireless carriers during the application process.
It is also essential that community meetings be hosted and administered by the City of Sebastopol
during which Sebastopol residents are given equal time and space as that afforded to the
Wireless companies so the public can present any information and materials to meeting attendees
that they deem relevant to the proposed project. All written information from these community
meetings should be added to the City of Sebastopol public record for the project.
Discretionary Permits and Public Hearings Required for all WTFs: The proposed
Telecommunications Ordinance should explicitly state that all applications for new or collocated WTFs
shall be required to obtain a discretionary permit, with public hearings before the Planning
Commission and City Council.
Require CEQA Review for All New Wireless Facilities: Page 43; 17.130.310. D.3 States that CEQA
review would be required for wireless collocation facilities. The proposed ordinance is silent on
whether CEQA review would be required for other types of new wireless facilities. CEQA Guidelines
§1 5378 subds. (a), (c), 3) states that “A public agency may not divide a single project into smaller
individual projects in order to avoid its responsibility to consider the environmental impacts of the
5

project as a whole.” The ordinance should require applicants to provide information on all of their
proposed WTFs rather than a few at a time.

The following is other recent information that we have compiled to help cities defend their rights to
local, home rule over their public rights-of-way
The reality is simple to understand. Ask anyone in Sebastopol (including yourself)
cell tower installed in front of your house? The answer is resoundingly NO.

..

.

do you want a

Radio-frequency Electromagnetic Microwave Radiation (RF-EMR, for short) is a manmade, toxic agent
that causes systemic biological damages at levels of RF-EMR that are many thousands of times lower
than current FCC RF-EMR exposure guidelines. This has been clearly established in our National
Medical database called PubMed, which cites thousands of studies showing biological harms from
extremely low RF-EMR exposure levels. (https://youtu.be/CKOAIiMe-KA)
There are two recent public health crises from RF-EMR exposures in California in the news right now:
•

One in Ripon CA, a community between Stockton and Modesto
(http://scientists4wiredtech.com/201 9/03/sprint-cell-tower-will-be-removed-from-schoolgrounds! and http://scientists4wiredtech.com/201 9/03/cell-tower-causing-cancer-in-school
children!)

•

Another in Sebastopol, CA, a town north in Sonoma County
(http://scientists4wiredtech.com/sebastopol/#death)

On March 12, 2019 Newsweek reported that a fourth child was diagnosed with cancer while attending
the Elementary School in Ripon, CA with a cell phone tower on its campus
https://www.newsweek.com/can-cell-phone-tower-cause-cancer-children-1 362314
Two weeks later, Sprint agreed to remove the cell tower from school grounds. The mothers of two
children diagnosed with cancer in the school Kellie Prime and Monica Ferrulli insisted on the removal
of this cell tower for two years These mothers maintain that the tower had an impact on their
children’s cancer, especially as more students and teachers fell ill. They say a total of seven people
were diagnosed with cancer in the past couple of years.
.

Sprint commented that the Tower was compliant. “It’s actually operating at less than one percent,
hundreds of times below federal limits,” That is what makes this decision so important. Sprint’s
decision to move the cell tower recognizes that compliance with federal FCC RF-EMR exposure limits
is not protective and, therefore “being hundreds of times below the federal RF-EMR exposure limits”
is meaningless. There are cancer clusters all over the US in areas surrounding cell towers that are
compliant with FCC RF-EMR exposure limits.

Another recent public health crisis that was reported to the FCC was for a Crown Castle cell tower in
Sebastopol, CA: five deaths and 12 illnesses over the last ten years in a three-story apartment
building that is 260 feet from the Crown Castle cell tower. Peak RF-EMR exposures on the third
floor of this building were measured between 1,000,000 pW/m2 and 3,600,000 pW/m2m which is 10%
to 36% of the absurdly high FCC RF-EMR exposure limit of 10,000,000 pW/m2 for frequencies of
1 500 MHz or higher. Since so-called “Small Cells” that are as close at 15 feet from homes routinely
exhibit exposures that are “compliant” but in this 1% to 40% of the FCC-limit range, then the densified
4G and 5G infrastructure roll out should not be allowed in residential areas or near schools in
Sebsatopol.
Furthermore, the FCC RF-EMR exposure limit considers only rate of exposure and not the total dose
of RF-EMR delivered over time, as shown in this analysis of the Sebastopol RF-EMR exposures
http://scientists4wiredtech.com/sebastopol/.

The City of Sebastopol should not pass an Urgency ordinance that is consistent with FCC 18-133
because on March 7, the Joint Opposition of hundreds of cities filed a Motion to oppose the FCC
rules. Best, Best and Krieger, the lead law firm for the Joint Opposition, advised its cities on Jan 15:
“In the Ninth Circuit, a Motion of Stay of FCC 18- 133 is warranted... Relief may be
possible.The order(s) may eventually be overturned. We believe there are substantial
questions as to whether the FCC small cell order is valid and lawful. We are not
recommending that you incorporate these FCC rules into local law. If you do so, then
you will be bound by your own requirements, even if the FCC order is vacated.”
Sebastopol should stand pat, not pass this Urgency Ordinance which by stating preferences instead
of requirements, effectively rolls out the red carpet for Wireless carriers to invade Sebastopol’s
neighborhoods.
The City of Sebastopol can, instead, defend its right to local rule by invoking the Anti
Commandeering Doctrine which says that Federal Government cannot force states to act as Federal
subdivisions or officers to comply with Federal programs. Hundreds of cities have banded together to
sue the FCC over FCC 18-133, the Sept 2018 Small Cell Deployment rules on this very principal. (see
https://s3.amazonaws.com/tacdocs/The+Anti Commandeering+ Doctrine.pdf)
In Murphy v. NCAA (2018), Justice Alito wrote, “a more direct affront to state sovereignty is not easy
to imagine.” He continued:
“The anti-commandeering doctrine may sound arcane, but it is simply the expression of
a fundamental structural decision incorporated into the Constitution, i.e., the decision to
withhold from Congress the power to issue orders directly to the States...
Conspicuously absent from the list of powers given to Congress is the power to issue
direct orders to the governments of the States. The anticommandeering do ctrine
simply represents the recognition of this limit on congressional authority.”
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This 2018 case and four other Supreme Court Cases cite the same
1.
2.
3.
4.

Prigg v. Pennsylvania (1842)
New York v. United States (1992)
Printz v. United States (1997)
Independent Business v. Sebelius (2012)

In addition, in the Supreme Court Case, US v. Lopez (1995), the Court reasoned that if Congress could
regulate something so far removed from commerce, then it could regulate anything, and since the
constitution clearly creates Congress as a body with enumerated powers, this could not be so. Justice
Rhenquist said, in the overturning of The Gun Free School Zone Act on the basis that the Commerce
Cause power interferes with state’s rights:
“To uphold the Government’s contentions here, we have to pile inference upon
inference in a manner that would bid fair to convert congressional authority under
the Commerce Clause to a general police power of the sort retained by the States.
Admittedly, some of our prior cases have taken long steps down that road, giving great
deference to congressional action. The broad language in these opinions has suggested
the possibility of additional expansion, but we decline here to proceed any further. To
do so would require us to conclude that the Constitution’s enumeration of powers does
not presuppose something not enumerated, and that there never will be a distinction
between what is truly national and what is truly local. This we are unwilling to do.” Pp.
2-19. “(https://www.law.cornell.edu/supct/html/93-1 260.ZS.html)”

The Verizon CEO admitted in May, 2018 that for 5G at 28 GHz and 39 GHz, the company only needs a
cell tower every 2,000 to 3,000 feet https://youtu.be/FwAsrl pCi 3Q. Hundreds of Close Proximity
Microwave Radiation Antennas (CPMRA, for short) in Sebastopol are not necessary for any reason.
Neither the City nor the Wireless Carriers should be able to pick such clear winners and losers in our
community.
This Urgency Ordinance should be amended tonight or at the next Sebastopol City Council meeting
on 4/1 5/19 to correct the errors it currently contains. We are asserting our rights as California
residents who under the CA Constitution have inalienable rights as stated in Article I Section 1:
“Among these rights are enjoying and defending life and liberty, acquiring, possessing,
and protecting property, and pursuing and obtaining safety, happiness, and privacy.”
The current Urgency Ordinance, as written, violates our constitutional rights. That is not acceptable.
We cannot be forced to surrender our inalienable rights just to pad the profits of billion-dollar private
Telecom companies.
Each City Council member took an oath to honor, uphold and defend the California State
Constitution. Do not break this oath by allowing yourselves to operate as a mere administrative arm
8

of the Federal government. You have to stand up and oppose this unnecessary and unjust invasion of
our neighborhood that could transfer about $250,000 from the property values of the four closest
house to each CPMRA. We have seen property values drop like this from homes in Northern CA where
some CPMRAs have already been installed.
For 100 CPMRAs, that represents $100 million in lost in property value, which will lower tax revenues
as people sell and move.
With stakes this large, applications being handled without public notice, without public hearings or
without appeals in Sebastopol would be absurd and must be changed.
Sebastopol does not have to cede its rights to manage its public rights-of-way, per the AntiCommandeering Doctrine which has been upheld by the US Supreme Court in five separate cases.
The correct test is if FCC 18-1 33 is consistent with the legislative intent of laws passed by our US
Senators and Representatives. FCC 18-1 33 is not consistent with the legislative intent our US
Senators and Representatives:
Conference Report 104-458 from Jan 31, 1996
Under subsection (c)(7)(B)(ii), decisions are to be rendered in a reasonable period of
time, taking into account the nature and scope of each request. If a request for
placement of a personal wireless service facility involves a zoning variance or a
public hearing or comment process, the time period for rendering a decision will
be the usual period under such circumstances. It is not the intent of this provision
to give preferential treatment to the personal wireless service industry in the processing
of requests, or to subject their requests to any but the generally applicable time
frames for zoning decision.

Regards,

Paul McGavin
Scientists For Wired Technology
work: 707-559-9536
text: 707-939-5549
skype: paulmcgavin

Mary Gourley
From:
Sent:
To:

Subject:
Attachments:

Lawrence McLaughlin
Monday, April 01, 2019 1:05 PM
Mary Gourley
FW: Suggested revisions to the Urgency Telecommunications Ordinance
Crit Telcom Urgency Ordinance.pdf

From: paul-andre schabracq [mailto:pas8@comcast.net]
Sent: Monday, April 01, 2019 12:52 PM
To: neysacouncil@gmail.com; ps.sebcc@gmail.com; Michael Carnacchi <mcarnacchi@cityofsebastopol.org>; Sarah
Gurney <sarahgurney.seb@gmail.com>; unaglass.seb@gmail.com; Karl Svanstrom <ksvanstrom@cityofsebastopol.org>;
Karl Svanstrom <ksvanstrom@cityofsebastopol.org>; Lawrence McLaughlin <lmclaughlin@cityofsebastopol.org>
Subject: Suggested revisions to the Urgency Telecommunications Ordinance

Overview
The proposed Urgency Ordinance addresses issues related to celiphone telecommunications facilities, such as
application requirements, public consultation, ongoing monitoring of radiation levels, etc. However, it does not
protect the community from the documented adverse health impacts of 50 wireless technologies. Indeed, this
proposed ordinance would encourage the proliferation of Close Proximity Microwave Radiation Antennas
(CPMRAs) near to people’s homes and places of work. Its primary purpose appears to make the Sebastopol’s
telecommunication regulations conform to recent FCC Order 18-133.
The fundamental question before the City Council is whether Sebastopol is willing to join hundreds of cities
(including the League of California Cities) challenging FCC Order 18-133 when it is currently before the Ninth
Circuit Court of Appeals decision on Case 19-70144 et a!. to adequately protect the public health and safety.
The financial risk of a lawsuit from the telecom industry while this federal Court decision is pending is low.
Petaluma banned new wireless antennas in residential areas the summer of 2018. Other local jurisdictions have
followed the same path.
Please consider the following revisions tb the proposed Urgency Telecommunications Ordinance and postpone
action until the next City Council meeting. This is what Palo Alto and other cities are doing. It would also give
the community adequate time to review this lengthy and technically challenging ordinance.
Exhibit A: Text of the Urgency Ordinance
Page 13, Section 17. 130.070 Minimum Application Requirements: This states: The Planning Director may
release an applicantfrom having to provide one or more ofthe pieces ofinformation on this list
upon afinding that in the spec~/Ic case involved said i??formation is not necessary to process or make a decision
on the application being submitted
Suggested revision: delete this section.

1

Pages 21 and 22. Section 17.130.130: Additional Location and Configuration Preferences: The proposed
ordinance outlines a set of preferences for the placement and location of wireless telecommunication facilities.
The term Preferences should be replaced by Requirements, which would give this ordinance the needed
authority to carry out, it’s stated intent.
Page 21, Section B: Order of Preference for placement of wireless telecommunications prioritizes roof mount
and building mounted antennas while telecommunications towers receive the lowest priority.
This would increase the potential intensity of community exposure to microwave radiation while encouraging
the installation of Close Proximity Microwave Radiation Antennas (CPMRAs) for 50 cellular technology. The
intensity ofmicrowave radiation decreases by the square ofthe distancefrom the transmitter. Roof and
building mounted facilities would result in direct beam radiation exposure a close distance to surrounding
homes and businesses. Locating wireless communications antennas on towers approximately 175 feet high,
placed a minimum of 1/2 mile apart would result in Sebastopol residents and businesses being exposed to
significantly less intensity microwave radiation than locating these facilities on nearby buildings and roofs.
Page 3, Paragraph 3 of staff report concurs with this analysis, stating: As we have had interestfrom some
community members that are concerned about the adverse health impacts associated with pole mounted
wirelessfacilities, staffhas incorporated a distance requirement betweenfacilities (1,500feet apart) for pole
mountedfacilities. To be consistent and protect the public health, this standard should be applied all Wireless
Telecommunication Facilities (WTFs), including roof and building mount antennas.
Page 14. ApDlication Review Item C Procedures for a Community Meeting: Why are applicants encouraged
but not required to bring preliminary drawings or other materials that may assist the residents in understanding
of the project? How could people attending these community meetings understand the proposed
telecommunications installations without detailed and accurate information? It is suggested that more detailed
information be provided, namely accurate images of all proposed celiphone transmitter installations and
accurate existing peak RF-EMR exposure readings (30 minute peak RF-EMR data logs made at highest window
heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from the proposed
location). Data logs must be placed into the Sebastopol public record so the data can be analyzed and verified
by any interested party. Also needed are accurate peak RF-EMR projections at the highest window heights at
100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from all proposed antennas within a 2500
foot radius of the proposed antenna location. It is essential that community meetings be hosted and administered
by the City of Sebastopol during which residents are given equal time and space as that afforded to the wireless
companies so the public can present any information and materials that they wish relevant to the proposed
project and that all written information from community meetings be added to the City of Sebastopol public
record.
Public Hearings Required: The proposed Telecommunications Ordinance should explicitly state that all
applications for new or co-located wireless facilities shall be required to obtain a discretionary permit, with
public hearings before the Planning Commission and City Council.
Require CEOA Review for All New Wireless Facilities: Page 43; 17.130.310. D.3 States that CEQA review
would be required for wireless collocation facilities. The proposed ordinance silent on whether CEQA review
would be required for other types of new wireless facilities. CEQA Guidelines § 15378 subds. (a), (c), 3) states
that A public agency may not divide a single project into smaller individual projects in order to avoid its
responsibility to consider the environmental impacts ofthe project as a whole. The ordinance should require
applicants to provide information on all of their proposed WTFs rather than a few at a time.
Clarify Significant Gap in Coverage: The ordinance should explicitly state that the least intrusive means for a
Wireless Carrier to close a significant gap in coverage would be to collocate 4G and 5G antennas on existing
2

Macro Cell tower facilities. This is the standard consistent with the Ninth Circuit case law: Metro-PCS vs. San
Francisco. A sound basis for denial of new wireless facilities supported by recent case law is that there exists
no significant gap in coverage. This could be readily verified periodically by a telecommunications consultant
retained by the City paid for by the applicant and is already specified in the proposed Urgency
Telecommunications Ordinance.

3

DRAFT MEMO
to:
—

Neysa Hinton, Mayor neysacounci1(~gmail.corn
Patrick Slater, Vice Mayor ps.sebcc@gmail.com
Michael Carnacchi, City Council Mcmber mcarnacchi(2l~cityofscbastopo1 .org
Sarah Glade Gurney, City Council Member sarahgurncy.seb(~grnail.com
I Una Glass, City Council Member unaglass.scb~gmail.com
Karl Svanstrom, Community Development Director ksvanstrom c cit ofscbasto ohor
Larry McLaughlin, City Manager lmclaughl i n(~cityo fscbastopol .org

ft~:

Paul-André Schabracq

date:

March 30,2019

subject:

Proposed Urgency Telecommunications Ordinance

Overview
The proposed Urgency Ordinance addresses issues related to celiphonc telecommunications facilities, such
as application requirements, public consultation, ongoing monitoring of radiation levels, etc. However, it
does not protect the community from the documented adverse health impacts of 50 wireless technologies.
Indeed, this proposed ordinance would encourage the proliferation of Close Proximity Microwave Radiation
Antennas (CPMRAs) near to people’s homes and places of work. Its primary purpose appears to make the
Sebastopol’s telecommunication regulations conform to recent FCC Order 18-133.
The fundamental question before the City Council is whether Sebastopol is willing to join hundreds of cities
(including the League of California Cities) challenging FCC Order 18-133 when it is currently before the
Ninth Circuit Court of Appeals decision on Case 19-70144 et al. to adequately protect the public health and
safety.
The financial risk of a lawsuit from the telecom industry while this federal Court decision is pending is low.
Petalurna banned new wireless antennas in residential areas the summer of 2018. Other local jurisdictions
have followed the same path.
Please consider the following revisions to the proposed Urgency Telecommunications Ordinance and
postpone action until the next City Council meeting. This is what Palo Alto and other cities are doing. It
would also give the community adequate time to review this lengthy and technically challenging ordinance.
Exhibit A: Text of the Urgency Ordinance
Page 13, Section 17. 130.070 Minimum Application Requirements: This states: The Planning Director may
release an applicant from having to provide one or more of the pieces qfn?formatiOn on this list
upon a.finding that in the specific case involved said il?formallon is not necessary to process or
~;zake a decision on the application being submitted.
Suggested revision: delete this section.
Pages 21 and 22, Section 17.130.130: Additional Location and Configuration Preferences: The proposed
ordinance outlines a set of preferences for the placement and location of wireless telecommunication
facilities. The term Preferences should be replaced by Requirements, which would give this ordinance the
needed authority to carry out, it’s stated intent.

Page 21, Section B: Order of Preference for placement of wireless telecommunications prioritizes roof
mount and building mounted antennas while telecommunications towers receive the lowest priority.
This would increase the potential intensity of community exposure to microwave radiation while
encouraging the installation of Close Proximity Microwave Radiation Antennas (CPMRAs) for 5G cellular
technology. The intensity ofmicrowave radiation decreases by the square qf the distance from the
transmitter. Roof and building mounted facilities would result in direct beam radiation exposure a close
distance to surrounding honies and businesses. Locating wireless communications antennas on towers
approximately 175 feet high, placed a minimum of 1/2 mile apart would result in Sebastopol residents and
businesses being exposed to significantly less intensity microwave radiation than locating these facilities on
nearby buildings and roofs.
Page 3, Paragraph 3 of staff report concurs with this analysis, stating: As we have had interest from some
community mnemnbei~v that are concerned about the adverse health i!npacts associated with pole mounted
wireless facilities, skiffhas incoiporated a distance requirement between /bcilities (1 ,500 fret apart,) for
pole-mounted facilities. To be consistent and protect the public health, this standard should be applied all
Wireless Telecommunication Facilities (WTFs), including roof and building mount antennas.
Page 14, Application Review Item C Procedures for a Community Meeting: Why are applicants encouraged
but not required to bring preliminary drawings or other materials that may assist the residents in
understanding of the project? How could people attending these community meetings understand the
proposed telecommunications installations without detailed and accurate information? It is suggested that
more detailed information be provided, namely accurate images of all proposed cellphone transmitter
installations and accurate existing peak RF-EMR exposure readings (30 minute peak RF-EMR data logs
made at highest window heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from
the proposed location). Data logs must be placed into the Sebastopol public record so the data can he
analyzed and verified by any interested party. Also needed are accurate peak RF-EMR projections at the
highest window heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from all
proposed antennas within a 2500 foot radius of the proposed antenna location. It is essential that community
meetings be hosted and administered by the City of Sebastopol during which residents arc given equal time
and space as that afforded to the wireless companies so the public can present any information and materials
that they wish relevant to the proposed project and that all written information from community meetings he
added to the City of Sebastopol public record.
Public Hearings Required: The proposed Telecommunications Ordinance should explicitly state that all
applications for new or co-located wireless facilities shall be required to obtain a discretionary permit, with
public hearings before the Planning Commission and City Council.
~ç~jrç_çEQA Review for All New Wireless Facilities: Page 43; 17.130.310. D.3 States that CEQA review
would be required for wireless collocation facilities. The proposed ordinance silent on whetherCEQA
review would be required for other types of new wireless facilities. CEQA Guidelines § 15378 subds. (a),
(c), 3) states that A pub/ic agency may not divide a single project into smaller individual projects in order to
avoid its responsibility to consider the environmental impacts of the prqject as a whole. The ordinance
should require applicants to provide information on all of their proposed WTFs rather than a few at a time.
Clarify Significant Gap in Coverage: The ordinance should explicitly state that the least intrusive means for
a Wireless Carrier to close a significant gap in coverage would be to collocate 4G and 5G antennas on
existing Macro Cell tower facilities. This is the standard consistent with the Ninth Circuit case law: Metro—
PCS vs. San Francisco. A sound basis for denial of new wireless facilities supported by recent case law is
that there exists no significant gap in coverage. This could be readily verified periodically by a
telecommunications consultant retained by the City paid for by the applicant and is already specified in the
proposed Urgency Telecommunications Ordinance.
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Gourle

From:
Sent:
To:
Subject:

Sandi <EMFSafe@sonic.net>
Tuesday, April 02, 2019 9:10 AM
Kari Svanstrom; Lawrence McLaughlin; Patrick Slayter; Mary Gourley; Una Glass; Neysa
Hinton; Michael Carnacchi; Sarah Gurney
Telecommunications ordinance

Sehastopol City Council and City Staff,
Thank you to the Sehastopol Planning Director who has put much effort into this ordinance update. Some suggested wording
changes for the application process and community meeUng are suggested below. In addition. Paul-Andre Schahracq has
submitted comments which we support.
Of great concern is the height limitation of 26-35 feet. We recommend changing that to 60-75 feet.
Also request that any antenna be located not 75 feet, but at least 250 feet away from any residential property line in
Sebastopol.
Page 13: A. Form of Application.
The Pia,ming Director may release an appliccmt from having to provide
pr j~g~ of the pieces of information on tin:; u~
finding that in the spec~fic case involved said information is not necessary to proce~s pr mal~.e a decision on the
application being submitted~
-...~

-‘

Page 14: C Procedures for a Community Meeting. Prior to submitting an application lhr a use permit. the applicant must
conduct a noticed community meeting. The community meeting is intended to provide residents information about a potential
application for a wireless facility and streamline the review process by providing applicants an opportunity to consider
residents~ suggestions prior to a public hearing before the Planning Commission. Applicants are required encouraged (hut not
required) to bring preliminary drawings. RFR emissions information, and Of other materials that may assist the residents’
understanding of the proicct. The applicant must provide notice in accordance with SMC Section 17.460.020 (Noticing:
Procedures), except as modified in this subsection, to all residents and property owners of parcels within 1,000 feet of the
boundaries of the subject parcel on which the applicant intends to propose the facility or modification. No general circulation or
posted notice at the site is required.
Thank ~‘ou for your con ~ideration.
Sandi Maurer
Director, EMF Safety Network
Sandi Maurcr.
Director. EMF Safety Network
P0 Box 1016
Sehastopol CA 95473
707-827-0109
wwwemlsaleLynetwoi k.ore

Mary Gourley
From:
Sent
To:
Cc:
Subject:
Attachments:

Paul Aibritton <pa@mallp.com>
Tuesday, April 02, 2019 10:50 AM
Mayor Neysa Hinton; Patrick Slayter; Michael Carnacchi; Sarah Glade Gurney; Una Glass;
Mary Gourley
Lawrence McLaughlin; Karl Svanstrom
Verizon Wireless Comments on Draft Telecommunications Facilities Ordinance
Tonights Council Agenda Item 3 [Sebastopol)
Verizon Wireless Letter 04.02.1 9.pdf
-

Dear Councilmembers, attached please find our comments prepared on behalf of Verizon Wireless regarding the draft
telecommunications facilities ordinance to be heard this evening.
We urge the Council to decline adoption and direct staff to develop workable regulations to avoid conflict with state and federal law.
Thank you.
Paul

Paul Albritton
Mackenzie & Albritton LLP
155 Sansome Street, Suite 800
San Francisco, California 94104
(415) 288-4000
Da@mallo.com
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MAcKENzIE & ALBR1TTON LLP
155 SANsOME STREET, SurrE 800
SAN FI~Nclsco, CAUFORNIA 94104
TELEI’IIoNE 415/288.4000
FACSIMILE 415/288.4010

April 2, 2019
VIA EMAIL
Mayor Neysa Hinton
Vice Mayor Patrick Slayter
Councilmembers Michael Carnaechi,
Sarah Glade Gurney, and Una Glass
City Council
City of Sebastopol
7120 Bodega Avenue
Sebastopol, California 95473
Re: Draft Telecommunications Facilities Ordinance
Council Agenda Item 3. April 2, 2019
Dear Mayor Hinton, Vice Mayor Slayter and Councilmembers:
We write on behalf of Verizon Wireless regarding the draft ordinance reg~ilating
wireless facilities in the right-of-way (the “Draft Ordinance”). The proposed code
provisions fail to distinguish small cell facilities regulated by a recent Federal
Communications Commission (“FCC”) order. In fact, the terms “small cell” or “small
wireless facility” are not defined or used in the code to be implemented by the Draft
Ordinance. Numerous requirements cannot apply to small cells, including subjective
design standards, public notice and community meeting~ which contradict the FCC’s
directives regarding expedited review of small cells under objective criteria.
Requirements to place right-of-way facility equipment underground are unreasonable, as
small cells pose little visual impact among other right-of-way utility infrastructure.
Several provisions contradict state law granting telephone corporations the right to use
any right-of-way, notably residential location restrictions and facility separation
requirements.
Small cells pose no pressing threat to public peace, health or safety that warrant
an urgency ordinance. Small cells pose little impact, and the potential filingof small cell
applications does not constitute an emergency. We urge the Council to defer action on
the Draft Ordinance, and direct staff to consult with industry on workable regulations.
Considering the new FCC order and rapidly evolving technology, the City should
consider creating a separate policy document for small cells that is adopted and regularly
updated by the Planning Director and/or Public Works Director.
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To expedite deployment of small cells and new wireless technology, the FCC
adopted its September order to provide guidance on appropriate approval criteria for
small cells. See Accelerating Wireless Broadband Deployment by Removing Barriers to
Infrastructure Investment, Declaratory Ruling and Third Report and Order, FCC 18-133
(September 27, 2018) (the “Small Cells Order”). The FCC defined “small wireless
facilities” with specific height and dimension thresholds. 47 C.F.R. § 1.6002(1). Among
other topics, the FCC addressed aesthetic criteria for approval of qualifying small cells,
concluding that they must be: “(1) reasonable, (2) no more burdensome than those
applied to other types of infrastructure deployments, and (3) objective and published in
advance.” Id., ¶ 86. “Reasonable” standards are “technically feasible” and meant to
avoid “out-of-character deployments.” Id., ¶ 87. “Objective” standards must
“incorporate clearly-defined and ascertainable standards, applied in a principled
manner.” Id., ¶ 88.
The FCC’s updated “Shot Clock” rules require a decision on small cell
applications within 60 days for existing poles and 90 days for new (or replacement)
poles. 47 C.F.R. § I .6003(c)(l). If a city issues a notice of incomplete application
(“NOl”) within 10 days following the application date, the 60/90 day Shot Clock
will restart when an applicant resubmits. Subsequent NOIs issued within 10 days after
resubmittal willpause the Shot Clock until an applicant responds, but only if the
subsequent NOl asks for information requested in the original NOl. 47 C.F.R. §
1.6003(d). New FCC rules provide for batching of multiple small cells under one
application. 47 C.F.R. § I .6003(c)(2). Notably, the FCC clarified that any mandatory
pre-application procedures start the Shot Clock. Small Cells Order ¶~J 145-146; 47 C.F.R.
§ 1.6003(e).
As we explain, numerous requirements of the Draft Ordinance contradict the
FCC’s directives or state law. Our comments are as follows.
Subiective Requirements Ineludina Notice. Community Meetina and Use
Permits Cannot Apply to Small Cells.
The draft regulations are full of subjective standards in direct contradiction of the
FCC’s direction to provide objective aesthetic criteria for small cells. Under objective
standards, either a facility complies, or it does not. Indefinite standards include
“minimize visual. ..and other impacts,” “blend into the surrounding environment,” vague
camouflaging requirements, “as visually inconspicuous as possible,” and not “dominating
the surrounding area.” Draft Ordinance §~ 17.130.100, 17.130.100(B). Additional
subjective standards are found in Section 17.130.220 regarding “visual compatibility.”
Such subjective criteria could be used to deny small cells that otherwise meet objective
criteria. The subjective “least amount of space” concept and review of alternatives invite
comparison of designs or locations at the decision stage, whereas small cell criteria
should be clear at the outset. Draft Ordinance §~ 17.130.130(A), 17.130.235(E). In
particular, the “least visible antennas possible” standard is subjective and contradicts the
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FCC’s antenna volume allowance for small cells. Draft Ordinance § 17.130.100(C); 47
C.F.R. § 1.6002(1). The various subjective Draft Ordinance provisions we reference and
any others must be c1ar~fled to exclude small cells.
The direction to hide equipment from view from surrounding properties and to
provide photosimulation views from private residences cannot apply to right-of-way
facilities, as Public Utilities Code Sections 7901 and 7901.1 limit the City’s purview to
public use and access of the roadway. Draft Ordinance §~ 17.130.100(B),
17.130.220(D).
The City must provide clear criteria (such as the maximum dimension thresholds)
to guide wireless carriers in designing small cell facilities. Under objective criteria,
applicants should be confident that their designs will comply, not left to guess what the
community or the City may decide. The FCC discouraged such guesswork. Small Cells
Order, ¶ 88.
The Draft Ordinance requires a use permit with one-mile radius notice and a
public hearing for all telecommunications facilities, but this is inappropriate for small
cells. Draft Ordinance §~ 17.130.070, 17.130.080(A). Soliciting public comment
introduces subjectivity and the illusory impression that personal concerns would override
objective standards, frustrating both the public and decision-makers. The public’s
subjective personal concerns simply cannot be addressed by decision-makers
implementing what must be an objective process.
Use permits and hearings invite subjectivity through discretionary findings, in
particular the special wireless facility finding of”compatibility with the community.”
Draft Ordinance § I 7,130.280(A)(1). Potential appeal hearings also invite subjectivity
and lead to delays while the 60/90-day Shot Clock is running. Administrative approval is
appropriate for the objective review of small cells required by the FCC. We suggest that
small cells in the righ1-oJ~way be approved through an encroachment perm it, not a use
pernnt.
The new requirement for a noticed community meeting prior to application filing
is also inappropriate for small cells. Draft Ordinance § 17.130.070(C). Resident
suggestions cannot be a factor for objective standards, which must be published in
advance. As this pre-application requirement is mandatory, the date of the meeting
notice would start the 60/90 day Shot Clock for a small cell application. We suggest that
the City simply encourage one voluntaiy i1!formational meeting.
Location Preferences Violate State Law Grantina Telephone Corporations
the Riaht to Use Any Ri~ht-of-Wav.
Various Draft Ordinance location restrictions would eliminate numerous stretches
of right-of-way from consideration in conflict with state law. Public Utilities Code
Section 7901 grants telephone corporations such as Verizon Wireless the right to place
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their equipment, including new poles, along any public road or highway, and it does not
favor certain types of roads over others. In contrast, the Draft Ordinance includes several
standards that limit right-of-way options. Draft Ordinance § 17.130.130. For example,
new poles must be set back both 20 percent of height and 100 feet from property lines,
and major facilities must be set back 75 feet from residential parcel lines or off-site
residences, effectively barring both from rights-of-way. Draft Ordinance §~
17.130.130(F-G), 17.130.240(0). The lists of structure and location preferences mix
private property and right-of-way sites, but because of the rights granted by Section 7901,
the City cannot require relocation of a right-of-way facility to private property. Draft
Ordinance § 17 130.130(B-C).’ Also, the list of location preferences prefers certain
rights-of-way and disfavors residential siting. Favoring or excluding certain rights-ofway contradicts Section 7901, and further, it constitutes a prohibition of service in
violation of the Telecommunications Act. 47 U.S.C. §~ 253(a), 332(c)(7)(B)(i)(II); Small
Cells Order, ¶~[ 37-40.
The required 1,500 foot separation of right-of-way facilities would exclude
additional small cells from an area of one-quarter square mile in contradiction of state
and federal law. Draft Ordinance § 17.1 30.23 5(F)(4). Further, the Staff Report
explained that this separation was added because certain community members were
“concerned about the potential health impact.” Council Staff Report, Item 3, April 2,
2019, p. 3. However, federal law bars local regulation based on concern over the
environmental effects of radio frequency emissions. 47 U.S.C. § 332(c)(7)(B)(iv).
For new poles in the right-of-way, the City cannot require grant of a special
exception to the prohibition, as Section 7901 grants telephone corporations the right to
place new poles along with other telephone equipment, and discretionary exception
procedures contradict the objective review of small cells required by the FCC. Draft
Ordinance § § 17.1 30.235(D)(1), 17.1 30.235(D)(4). We suggest a standard allowing new
poles If there is no existing infrastructure within 200feet along the subject right-ofr way
that is available and technicallyfeasible to support a small cell.
Underaroundin~ Requirements are Unreasonable, and the City Should
Accommodate Typical Small Cells on Utility and Street Liaht Poles.
The FCC determined that undergrounding requirements, similar to aesthetic
requirements, must be reasonable, non-discriminatory and objective. Small Cells Order,
¶~J 86, 90. The Draft Ordinance generally requires placement of accessory equipment
underground in the right-of-way. Draft Ordinance § 17.130.235(H). If strictly applied,
this is unreasonable. Undergrounding is generally infeasible due to sidewalk space
constraints and undue environmental and operational impacts for required active cooling
and dewatering equipment.

We note that there are two sections numbered 17.130.130; this instance is between Section 17.130.150
and Section 17.130.160.
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Feasibility aside, this requirement is also unreasonable because small equipment
boxes on the side of a pole are not “out-of-character” among typical utility infrastructure
in the right-of-way, particularly on wood utility poles. There is no reason to require
undergrounding of small pole-mounted equipment components which pose little visual
impact. The City must allow small cell accessory equipment on the side of a pole. In
particular, small cells on street light poles involve small components with little change in
the visual profile.
Utility poles offer ideal sites for small cells by consolidating new equipment on
existing utility infrastructure. Small cell equipment on utility poles is not “out-ofcharacter” compared to typical infrastructure such as transformers or cable boxes. One
Draft Ordinance provision allows up to six cubic feet of pole-mounted equipment. Draft
Ordinance § 17.130.235(D)(2)(c). This should be a first preference for equipment
placement, and it should be modestly expanded to accommodate the radio units and other
network components required for such facilities. To allowfor typical small cell
equlpment requiredfor service, the City should permit up to nine cubicfeet ofaccessoiy
equipment on the side ofa utility pole before any undergrounding is considered.
Requiring associated equipment on a utility pole to be installed above 18 feet over
grade is generally infeasible due to conflict with existing communication lines, other
utility equipment and required safety clearances of Public Utilities Commission General
Order 95.. Draft Ordinance § 17.130.235(C)(l). Pacific Gas & Electric requires polemounted meters to be placed between 7 and 8 feet. Typical small cells on utility poles
place equipment between 7 and 18 feet, stacked vertically to minimize its profile. For
concealment, the City could require a narrow, vertical shroud to conceal radio units and
other network components aside from a meter and its electric cut-off switch. We suggest
that the City consult with wireless carriers regarding typical street light and utilitypole
small cell designs to be the basisfor objective standards.
Requiring new utility connections to be placed underground is unreasonable with
respect to utility poles. Draft Ordinance § 17.1 30.235(F)(S). New aerial utility lines are
not “out-of-character” where there are already existing electrical and/or communication
lines between poles. The City must allow new aerial lines where there are existing aerial
lines connected to poles.
Heiaht Limits Are Technically Infeasible and Unreasonable for Utility Poles
in the Right-of-Way.
The Draft Ordinance limits right-of-way facilities to 35 feet in height, and bars
use of poles under 26 feet, while also limiting antennas to 24 inches above a utility pole.
Draft Ordinance §~ 17.130.235(C)(1), 17.130.235(D)(2)(b). These height limits
contradict the height allowances included in the FCC’s definition of “small wireless
facilities,” which are no less than 50 feet. 47 C.F.R. § 1.6002(l)(1). The 35-foot and 24inch height limits are also unreasonable as they would prohibit typical small cells on
utility poles. For electric utility poles, antennas and associated elements must be elevated
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at least six feet above electric supply conductors to comply with Public Utilities
Commission General Order 95 Rule 94. Antennas above utility poles require a mount
underneath the antenna that attaches the antenna to the pole or pole-top extension.
Antenna mounts are conical in shape, one to two feet in height, and conceal cables. The
proposed height limits will not accommodate four-foot antennas, their mounts, and
separation distances. Such technically infeasible standards are unreasonable. For ut/lily
pole.s~ we suggest allowing a height increase of 12feet over existing pole height
Approval Procedures Must Be Revised To Avoid Conflict with Federal Law.

Required pre-application procedures pose an issue for the City with respect to the
federal timeline for review of small cell applications. As explained, the FCC has clarified
that mandatory pre-application procedures start the Shot Clock. The Draft Ordinance
requires a noticed community meeting prior to application as well as a pre-submittal
conference. Draft Ordinance §~ 17.130.070(C), 17.1 30.070(D)(1). Any of these
procedures would start the Shot Clock, and if the formal application submittal does not
follow within 10 days, the City would miss its 10-day window to issue an NOI that would
halt the Shot Clock. The Shot Clock would continue running and expire in 60/90 days.
Expedited review of small cells is consistent with objective standards, which provide
clear criteria not only for applicants but also a routine administrative procedure for City
staff evaluating multiple applications. community meetings should be volunta;y, and no
pre-application conference should be requiredfor small cells.
Several provisions require permittees to redesign operating facilities with smaller
equipment, potentially underground, if new technology becomes available. Draft
Ordinance §~ 17.130.100(N), 17.130.260(A)(2). This violates the vested rights of
wireless carriers who have built their facilities based on plans approved under permits
that are guaranteed a 10-year term by California Government Code Section 65964(b).
Further, this places the City in a position to dictate the technology to be used for wireless
facilities, but that would intrude on the exclusive federal authority over the technical and
operational aspects of wireless technology. See New York SMSA Ltd. Partnership v.
Town ofaarkstown, 612 F.3d 97, 105-106 (2nd Cir. 2010). These provisions cannot
apply to any wirelessfacility and musi be stricken.
Once an installed wireless facility is shown to comply with FCC radio frequency
exposure guidelines, the City cannot require repeat exposure tests every two years, as that
regulation of operational requirements is preempted by federal law. Draft Ordinance §
17.1 30.260(A)(6). See 47 U.S.C. § 332(c)(7)(B)(iv); see also Crown Castle USA Inc. v.
City of calabasas (Los Angeles Superior Court BS140933, 2014) (“...the regulation of a
facility’s planned or ongoing operation constitutes an unlawful supplemental regulation
into an area of federal preemption.”) We note that the City can require a new compliance
report if radios or antennas are upgraded pursuant to a modification permit. This condition
ofapproval must be stricken
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The Draft Ordinance poses several conflicts with new FCC regulations addressing
small cell approval criteria and state law granting telephone corporations the right to use
the right~of-way. The Council should decline action on the Draft Ordinance and direct
staff to develop workable regulations for small cells.
Very truly yours,
Paul B. Aibritton
cc: Larry McLaughlin, Esq.
Kavi Svanstrom

Mary Gourley
From:
Sent:
To:
Cc:
Subject:
Attachments:

Paul Albritton <pa@mallp.com>
Tuesday, April 02, 2019 10:50 AM
Mayor Neysa Hinton; Patrick Slayter; Michael Carnacchi; Sarah Glade Gurney; Una Glass;
Mary Gourley
Lawrence McLaughlin; Kari Svanstrom
Verizon Wireless Comments on Draft Telecommunications Facilities Ordinance
Tonight’s Council Agenda Item 3 [Sebastopolj
Verizon Wireless Letter 04.02.1 9.pdf
-

Dear Councilmembers, attached please find our comments prepared on behalf of Verizon Wireless regarding the draft
telecommunications facilities ordinance to be heard this evening.
We urge the Council to decline adoption and direct staff to develop workable regulations to avoid conflict with state and federal law.
Thank you.
Paul
Paul Albritton
Mackenzie & Albritton LLP
155 Sansome Street, Suite 800
San Francisco, California 94104
(415) 288-4000
ra@maIlp.com
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MarvG~irIey
From:
Sent:
To:
Subject:
Attachments:

Lawrence McLaughlin
Monday, April 01, 2019 1:05 PM
Mary Gourley
FW: Suggested revisions to the Urgency Telecommunications Ordinance
Crit Telcom Urgency Ordinance.pdf
-

From: paul-andre schabracq [mailto:pas8@comcast.netj
Sent: Monday, April 01, 2019 12:52 PM
To: neysacouncil@gmail.com; ps.sebcc@gmail.com; Michael Carnacchi <mcarnacchi@cityofsebastopol.org>; Sarah
Gurney <sarahgurney.seb~gmail.com>; unaglass.seb@gmail.com; Kari Svanstrom <ksvanstrom@cityofsebastopol.org>;
Kari Svanstrom <ksvanstrom@cityofsebastopol.org>; Lawrence McLaughlin <lmclaughlin@cityofsebastopol.org>
Subject: Suggested revisions to the Urgency Telecommunications Ordinance

Overview
The proposed Urgency Ordinance addresses issues related to cellphone telecommunications facilities, such as
application requirements, public consultation, ongoing monitoring of radiation levels, etc. However, it does not
protect the community from the documented adverse health impacts of 5G wireless technologies. Indeed, this
proposed ordinance would encourage the proliferation of Close Proximity Microwave Radiation Antennas
(CPMRA5) near to people’s homes and places of work. Its primary purpose appears to make the Sebastopol’s
telecommunication regulations conform to recent FCC Order 18-133.
The fundamental question before the City Council is whether Sebastopol is willing to join hundreds of cities
(including the League of California Cities) challenging FCC Order 18-133 when it is currently before the Ninth
Circuit Court of Appeals decision on Case 19-70 144 et al. to adequately protect the public health and safety.
The financial risk of a lawsuit from the telecom industry while this federal Court decision is pending is low.
Petaluma banned new wireless antennas in residential areas the summer of 2018. Other local jurisdictions have
followed the same path.
Please consider the following revisions to the proposed Urgency Telecommunications Ordinance and postpone
action until the next City Council meeting. This is what Palo Alto and other cities are doing. It would also give
the community adequate time to review this lengthy and technically challenging ordinance.
Exhibit A: Text of the Urgency Ordinance
Page 13, Section 17. 130.070 Minimum Application Requirements: This states: The Planning Director may
release an applicantfrom having to provide one or more ofthe pieces of information on this list
upon afinding that in the spec~JIc case involved said information is not necessary to process or make a decision
on the application being submitted
Suggested revision: delete this section.
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Pages 21 and 22. Section 17.130.130: Additional Location and Configuration Preferences: The proposed
ordinance outlines a set of preferences for the placement and location of wireless telecommunication facilities.
The term Preferences should be replaced by Requirements, which would give this ordinance the needed
authority to carry out, it’s stated intent.
Page 21, Section B: Order of Preference for placement of wireless telecommunications prioritizes roof mount
and building mounted antennas while telecommunications towers receive the lowest priority.
This would increase the potential intensity of community exposure to microwave radiation while encouraging
the installation of Close Proximity Microwave Radiation Antennas (CPMRAs) for 5G cellular technology. The
intensity ofmicrowave radiation decreases by the square ofthe distance from the transmitter. Roof and
building mounted facilities would result in direct beam radiation exposure a close distance to surrounding
homes and businesses. Locating wireless communications antennas on towers approximately 175 feet high,
placed a minimum of 1/2 mile apart would result in Sebastopol residents and businesses being exposed to
significantly less intensity microwave radiation than locating these facilities on nearby buildings and roofs.
Page 3, Paragraph 3 of staff report concurs with this analysis, stating: As we have had interestfrom some
community members that are concerned about the adverse health impacts associated with pole mounted
wireless facilities, staffhas incorporated a distance requirement between facilities (1,500 feet apart) for polemountedfacilities. To be consistent and protect the public health, this standard should be applied all Wireless
Telecommunication Facilities (WTFs), including roof and building mount antennas.
Page 14, Application Review Item C Procedures for a Community Meeting: Why are applicants encouraged
but not required to bring preliminary drawings or other materials that may assist the residents in understanding
of the project? How could people attending these community meetings understand the proposed
telecommunications installations without detailed and accurate information? It is suggested that more detailed
information be provided, namely accurate images of all proposed cellphone transmitter installations and
accurate existing peak RF-EMR exposure readings (30 minute peak RF-EMR data logs made at highest window
heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from the proposed
location). Data logs must be placed into the Sebastopol public record so the data can be analyzed and verified
by any interested party. Also needed are accurate peak RF-EMR projections at the highest window heights at
100 feet from eachtower at 60, 120, 180, 240, 300 and 360 degrees from all proposed antennas within a 2500
foot radius of the proposed antenna location. It is essential that community meetings be hosted and administered
by the City of Sebastopol during which residents are given equal time and space as that afforded to the wireless
companies so the public can present any information and materials that they wish relevant to the proposed
project and that all written information from community meetings be added to the City of Sebastopol public
record.
Public Hearings Required: The proposed Telecommunications Ordinance should explicitly state that all
applications for new or co-located wireless facilities shall be required to obtain a discretionary permit, with
public hearings before the Planning Commission and City Council.
Require CEOA Review for All New Wireless Facilities: Page 43; 17.130.310. D.3 States that CEQA review
would be required for wireless collocation facilities. The proposed ordinance silent on whether CEQA review
would be required for other types of new wireless facilities. CEQA Guidelines §15378 subds. (a), (c), 3) states
that A public agency may not divide a single project into smaller individual projects in order to avoid its
responsibility to consider the environmental impacts ofthe project as a whole. The ordinance should require
applicants to provide information on all of their proposed WTFs rather than a few at a time.
Clarify Significant Gap in Coverage: The ordinance should explicitly state that the least intrusive means for a
Wireless Carrier to close a significant gap in coverage would be to collocate 4G and 5G antennas on existing
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Macro Cell tower facilities. This is the standard consistent with the Ninth Circuit case law: Metro-PCS vs. San
Francisco. A sound basis for denial of new wireless facilities supported by recent case law is that there exists
no significant gap in coverage. This could be readily verified periodically by a telecommunications consultant
retained by the City paid for by the applicant and is already specified in the proposed Urgency
Telecommunications Ordinance.

DRAFT MEMO
to:

Neysa Hinton, Mayor neysacouncil(~gmaiI.com
Patrick Slater, Vice Mayor ps.sebcc@gmail.com
Michael Carnacchi, City Council Member mcarnacchi@cityofsebastopol.org
Sarah Glade Gurney, City Council Member sarahgurney.seb@gmail.com
Una Glass, City Council Member unag1ass.seb(~gmail.com
Kari Svanstrom, Community Development Director ksvanstrom@cityofsebastopol.org
Larry McLaughlin, City Manager lmclaughlin@cityofsebastopol.org

from:

Paul-André Schabracq

date:

March 30,2019

subject:

Proposed Urgency Telecommunications Ordinance

Overview
The proposed Urgency Ordinance addresses issues related to celiphone telecommunications facilities, such
as application requirements, public consultation, ongoing monitoring of radiation levels, etc. However, it
does not protect the community from the documented adverse health impacts of 5G wireless technologies.
Indeed, this proposed ordinance would encourage the proliferation of Close Proximity Microwave Radiation
Antennas (CPMRAs) near to people’s homes and places of work. Its primary purpose appears to make the
Sebastopol’ s telecommunication regulations conform to recent FCC Order 18-133.
The fundamental question before the City Council is whether Sebastopol is willing to join hundreds of cities
(including the League of California Cities) challenging FCC Order 18-133 when it is currently before the
Ninth Circuit Court of Appeals decision on Case 19-70144 et al. to adequately protect the public health and
safety.
The financial risk of a lawsuit from the telecom industry while this federal Court decision is pending is low.
Petaluma banned new wireless antennas in residential areas the summer of 2018. Other local jurisdictions
have followed the same path.
Please consider the following revisions to the proposed Urgency Telecommunications Ordinance and
postpone action until the next City Council meeting. This is what Palo Alto and other cities are doing. It
would also give the community adequate time to review this lengthy and technically challenging ordinance.
Exhibit A: Text of the Urgency Ordinance
Page 13, Section 17. 130.070 Minimum Application Requirements: This states: The Planning Director may
release an applicantfrom having to provide one or more of the pieces of information on this list
upon afinding that in the spec~/ic case involved said information is not necessary to process or
make a decision on the application being submitted.

Suggested revision: delete this section.
Pages 21 and 22. Section 17.130.130: Additional Location and Configuration Preferences: The proposed
ordinance outlines a set of preferences for the placement and location of wireless telecommunication
facilities. The term Preferences should be replaced by Requirements, which would give this ordinance the
needed authority to carry out, it’s stated intent.

Page 21, Section B: Order of Preference for placement of wireless telecommunications prioritizes roof
mount and building mounted antennas while telecommunications towers receive the lowest priority.
This would increase the potential intensity of community exposure to microwave radiation while
encouraging the installation of Close Proximity Microwave Radiation Antennas (CPMRAs) for 5G cellular
technology. The intensity ofmicrowave radiation decreases by the square of the distancefrom the
transmitter. Roof and building mounted facilities would result in direct beam radiation exposure a close
distance to surrounding homes and businesses. Locating wireless communications antennas on towers
approximately 175 feet high, placed a minimum of 1/2 mile apart would result in Sebastopol residents and
businesses being exposed to significantly less intensity microwave radiation than locating these facilities on
nearby buildings and roofs.
Page 3, Paragraph 3 of staff report concurs with this analysis, stating: As we have had interest from some
community members that are concerned about the adverse health impacts associated with pole mounted
wirelessfacilities, staffhas incorporated a distance requirement between facilities (1,500feet apart) for
pole-mountedfacilities. To be consistent and protect the public health, this standard should be applied all

Wireless Telecommunication Facilities (WTFs), including roof and building mount antennas.
Page 14, Application Review Item C Procedures for a Community Meeting: Why are applicants encouraged
but not required to bring preliminary drawings or other materials that may assist the residents in
understanding of the project~ How could people attending these community meetings understand the
proposed telecommunications installations without detailed and accurate information? It is suggested that
more detailed information be provided, namely accurate images of all proposed cellphone transmitter
installations and accurate existing peak RF-EMR exposure readings (30 minute peak RF-EMR data logs
made at highest window heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from
the proposed location). Data logs must be placed into the Sebastopol public record so the data can be
analyzed and verified by any interested party. Also needed are accurate peak RF-EMR projections at the
highest window heights at 100 feet from each tower at 60, 120, 180, 240, 300 and 360 degrees from all
proposed antennas within a 2500 foot radius of the proposed antenna location. It is essential that community
meetings be hosted and administered by the City of Sebastopol during which residents are given equal time
and space as that afforded to the wireless companies so the public can present any information and materials
that they wish relevant to the proposed project and that all written information from community meetings be
added to the City of Sebastopol public record.
Public Hearings Required: The proposed Telecommunications Ordinance should explicitly state that all
applications for new or co-located wireless facilities shall be required to obtain a discretionary permit, with
public hearings before the Planning Commission and City Council.
Require CEQA Review for All New Wireless Facilities: Page 43; 17.130.310. D.3 States that CEQA review
would be required for wireless collocation facilities. The proposed ordinance silent on whether CEQA
review would be required for other types of new wireless facilities. CEQA Guidelines § 15378 subds. (a),
(c), 3) states that A public agency may not divide a single project into smaller individual projects in order to
avoid its responsibility to consider the environmental impacts of the project as a whole. The ordinance
should require applicants to provide information on all of their proposed WTFs rather than a few at a time.
Clarify Significant Gap in Coverage: The ordinance should explicitly state that the least intrusive means for
a Wireless Carrier to close a significant gap in coverage would be to collocate 4G and 5G antennas on
existing Macro Cell tower facilities. This is the standard consistent with the Ninth Circuit case law: Metro
PCS vs. San Francisco. A sound basis for denial of new wireless facilities supported by recent case law is
that there exists no significant gap in coverage. This could be readily verified periodically by a
telecommunications consultant retained by the City paid for by the applicant and is afready specified in the
proposed Urgency Telecommunications Ordinance.
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